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The “Roosevelt Supreme Court” 


Again and again the question is asked, What changes have been taking place in the philosophy of 
the U. S. Supreme Court, whose membership has now entirely changed during the Roosevelt-Tru- 
man administrations. This brief study is intended to provide readers with some answers in non- 
legalistic terms to questions arising as to decisions of the Supreme Court during the past dozen years.* 


Such questions include: (1) What differences in atti- 
tude are apparent between the present Court and the Court 
prior to 1937—with special reference to such subjects as 
the regulation of business, “state rights,” and civil lib- 
erties? (2) Why is there so much disagreement among 
the justices as to the law? (3) How is an eighteenth-cen- 
tury Constitution adaptable to a twentieth-century nation ? 

The study has involved reading a considerable number 
of Supreme Court opinions, various comments on the 
Court and its decisions in newspapers, magazines, and 
books, and particularly a symposium on “Ten Years of 
the Supreme Court 1937-1947,” edited by Professor Rob- 
ert E. Cushman and published in two successive issues 
of the American Political Science Review (December 1947, 
February 1948). 

No brief summary by a lay observer, not learned in 
the law, can cover all important aspects of the wide range 
of Supreme Court decisions and opinions during so long 
a period as ten terms of the Court; nor can it present an 
entirely objective view of trends about which there is much 
controversy among both interested and disinterested au- 
thorities, or attempt to ‘analyze the motives of justices 
beneath their recorded votes and opinions. 


It is hoped, however, that this article will stimulate some 
thought and discussion among readers who have pre- 
viously given only casual attention to the subject and 
provoke from well-informed critics whatever corrective 
comment may be appropriate. For the attitudes and judg- 
ments of these men who constitute our Supreme Court 
affect in far-reaching respects the ever-changing “Amer- 
ican way” of life and the application of cherished prin- 
ciples to the needs of passing generations. 


The Shift of Court Opinion 

Radical changes in the social and economic life of the 
American people came in the latter decades of the nine- 
teenth century and with acceleration in the first three 
decades of the twentieth century. Social and economic 
interdependence spread from local communities to the 
national community. New and far-reaching aggregations 
of power grew up outside government. Efforts of the 


1 We have not cited decisions on the topics treated but we have 
appropriate citations available for any inquirer. 


people to cope with these changing conditions, to protect 
individual freedom and opportunity, through state and 
national legislation, strained the traditional structure and 
functions of government. 

More than a hundred million people in a highly organ- 
ized industrial nation have been living under the same 
“new roof” which the founders of our government built 
over the individualist, agricultural nation of three or four 
million people, recently freed from the rule of a distant 
government and reluctantly adopting a federal union of 
mutually jealous sovereign states. No amendments to the 
national Constitution were made in the nineteenth century 
(since 1804) except the three “reconstruction amend- 
ments” of the Civil War period. In the first half of the 
twentieth century the only amendment recognizing eco- 
nomic changes was to confirm the power ot the tederal 
government to levy income taxes without apportionment 
among the states. Under the “new roof” of the eighteenth 
century could the people through their governments solve 
their twentieth-century problems ? 

A commentator on the Court? reminds us that the 
Constitution provides not merely a “framework” of fed- 
eral government but also a guide to policies that may be 
pursued within that framework, and quotes Justice Jack- 
son’s remark that “our system makes legal questions of 
matters that other nations treat as questions of policy.” 
And the same writer adds: ‘We try to make the most of 
the consequences of what our foretathers did, but there 
is no reason why we should feel we have to carry out their 
plans for us. Were they so wise they didn’t need to know 
the facts? And what they meant when they did not say 
it surely has no binding torce on us. . . . Whatever our 
forefathers said, they said. What they didn’t say, they 
meant to leave to us. What they said ambiguously, in- 
definitely, equivocally, or indistinctly is insofar not said.” 

‘The “new roof’’ of 1787, however, has been shown to 
have much flexibility—perhaps even more than the foun- 
ders had foreseen. Its interpretation has varied with the 
complexion of the Supreme Court. For some years prior 
to 1937, the tendency had been to construe the powers 


2 Charles P. Curtis, Jr., Lions Under the ‘Throne. Houghton 
Mifflin, 1947, 
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of Congress and the states so as to restrict effective regu- 
lation of private economic activities and extension of 
government authority to meet new needs of the people. 
The economic depression of the 1930s, however, changed 
the climate of public opinion and created a strong demand 
for radical government action. While various “New 
Deal” measures were declared unconstitutional by a ma- 
jority of the Court in 1935-36, the famous dissents of 
Justices Brandeis, Stone, and Cardozo (and sometimes 
the opinions of Hughes or Roberts) forecast a change in 
the Court’s attitude. In 1937, Chief Justice Hughes and 
Justice Roberts swung over together to the liberal side 
in some important decisions, and the subsequent retirement 
of others permitted appointments that increased the new 
majority. During the past eleven years, the Court has 
declared no act of Congress (except one minor provision) 
unconstitutional; has given administrative authority a 
wider range; has extended state powers in some fields, 
while restricting them in others; and has overruled nu- 
merous precedents it considered inapplicable to new condi- 
tions. 

This shift of opinion during the 1937-1947 period may 
be briefly sketched, with reference to the portions of the 
Constitution involved. (Italics used are our own.) 


The Power to Regulate Commerce 
The Congress shall have power... 


To regulate commerce with foreign nations, and among the 
several states... . 

To make all laws which shall be necessary and proper for carry- 
ing out the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in any 
department or officer thereof. [Art. 1, Sec. 8] 

The term “commerce” in 1787 had the broad meaning 
of business intercourse, including the buying and selling 
of goods and acts pertaining to that process. And the 
“necessary and proper” clause was interpreted by Chief 
Justice Marshall to justify legislation related to, as well 
as legislation directly under, the specific powers included 
in the Constitution and broadly viewed. 


In many decisions of the Supreme Court since the Civil 
War, however, the ‘commerce clause” was interpreted 
narrowly, as applying mainly to interstate transportation. 
Production, it was held, was a local matter not subject to 
federal regulation. Regulations which were “indirectly” 
related to interstate trade were beyond the reach of the 
commerce power. Decisions based on this concept were 
used as precedents in 1935-36 to invalidate various New 
Deal measures. And by a convenient interpretation of 
the “due process” clause of the Fourteenth Amendment 
(discussed later) state regulation also along similar lines 
had been substantially limited. 

Now, however, as in the 1939 decision upholding the 
Agricultural Marketing Act and the 1941 decision up- 
holding the Fair Labor Standards Act, the Court regards 
production as a part of an “unbroken stream” of com- 
merce, and brings within the power of Congress practices 
clearly affecting interstate commerce even though the acts 
are performed within a single state. 

In a 1942 decision upholding federal regulation of the 
price of milk the Court ruled that the act under review 
could be applied to a firm all of whose milk was produced 
locally and none of which was sold in interstate commerce, 
on the ground that it competed with milk sold in interstate 
commerce and the control was necessary to protect inter- 
state commerce. ‘“The commerce power,” said the Court, 
“is not confined in its exercise to the regulation of com- 
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merce among the states. It extends to those intrastate 
activities which so affect interstate commerce, or the 
exertion of the power of Congress over it, as to make 
regulation of them appropriate means to the attainment of 
a legitimate end.” 

In a 1946 decision Justice Murphy stated for the Court: 
“We affirm once more the constitutional authority resting 
in Congress by virtue of the commerce clause to undertake 
to solve national problems directly and realistically, giving 
due recognition to the scope of state power. That follows 
from the fact that the federal commerce power is as broad 
as the economic needs of the nation.” 


Various New Deal measures which had been declared 
invalid by the Court before 1937 were repassed by Con- 
gress, with minor modifications, and upheld in the shift 
of Court opinion. Thus the ‘commerce clause,” fortified 
by the “necessary and proper clause,” according to Pro- 
fessor Barnett,’ “has been restored to its full strength 
as a delegated power of the central government” and it 
is recognized that “the facts of modern life make national 
many problems which were formerly local. .. . It is in the 
interpretation of that clause as one of the major sources 
of national power that the implications of the reconstituted 
high tribunal’s approach are perhaps most dramatically 
apparent.” 

“Serious complications survive,” Professor MacMahon 
of Columbia University has noted,* “in assimilating 
intrastate to interstate commerce where the two interact 
to a degree that requires more than administrative co- 
operation. The possibilities of such assimilation, in the 
absence of a clear mandate from Congress, have been 
treated cautiously by a Court disposed to free the states 
from the negative effects of the commerce clause as well 
as the bondage of due process as an obstacle to economic 
regulation. But at least the doctrinal basis of assimilation 
is already available.” 


Powers Reserved to the States 


This Constitution and the laws of the United States which 
shall be made in pursuance thereof ... shall be the supreme law 
of the land... . [Art. 6, par. 2.] 


The powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people. [Tenth Amendment.]} 


An eminent authority on the Constitution, Professor 
Corwin of Princeton, has recently discussed the relation 
between the Tenth Amendment and the powers of Con- 
gress: 


This [Art. 6, par. 2} makes plain the fact that, while the na- 
tional government is for the most part one of enumerated powers, 
as to its powers it is supreme over any conflicting state powers 
whatsoever. When, accordingly, a collision occurs between na- 
tional and state law the only question to be answered is, ordinarily, 
whether the former was within a fair definition of Congress's 
powers. 


Notwithstanding this the Court has at various periods proceeded 
on the view that the Tenth Amendment segregates to the control 
of the states certain ‘“subjects’—production for instance—with 
the result that the power of the states over such subjects con- 
stitutes a limitation on the granted powers of Congress. Obvi- 
ously such a view cannot be logically reconciled with the “suprem- 
acy clause.” As Madison put it in 1791: “Interference with the 
powers of the states is no constitutional criterion of the power 
of Congress. If the power is not given, Congress cannot exer- 
cise it; if given, they may exercise it, although it should interfere 
with the laws or even the constitution of the state.” Marshall 


8 Vincent M. Barnett, American Political Science Review, De 
cember 1947, 


4In_ presidential address before American Political Science 
Association, December 1947. 
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said the powers of Congress were defined only by the terms of 
the constitutional grants, which should be liberally construed; by 
the express limitation of the Constitution; and by the discretion 
of Congress in its responsibility to its constituents. 


The most recent decisions confirm this view . . . make it clear 
that it is the doctrine of the Court today that when an exercise of 
national power is otherwise constitutional there is no reserved 
power to nullify it.5 

In overruling one of the earlier decisions that seemed 
to give priority to the Tenth Amendment over powers 
granted Congress in the body of the Constitution, the 
Court said in 1941: “The Tenth Amendment states but a 
truism, that all is retained which has not been surrendered. 
There is nothing in the history of its adoption to suggest 
that it was more than declaratory of the relationship be- 
tween the national and state governments as it had been 
established by the Constitution before the Amendment.” 


“Due Process of Law” 


On the other hand, it is notable that the Court in recent 
years has enlarged the field of legislation constitutionally 
permitted to the states, especially in the fields of social 
legislation, taxation, and regulatory legislation, wherever 
it does not conflict with federal legislation. The Court 
has done this by redefining “due process of law” in the 
Fourteenth as well as the Fifth Amendment. 

These amendments, it may be recalled, provide (V, as 
a restriction on the federal government) that no person 
shall “be deprived of life, liberty, or property without 
due process of law”; and (XIV, as a restriction on the 
states) “nor shall any state deprive any person of life, 
liberty, or property without due process of law.” 

For over fifty years, in ruling on the constitutionality 
of state legislation, the Supreme Court, interpreting “due 
process” to include the substance of laws rather than 
merely procedure under them, used this interpretation 
to restrict the power of a state to regulate corporations 
(corporations having been ruled to be “persons”), as well 
as to curb the administration of regulatory laws of Con- 
gress. The application of the “substantive” interpretation 
of “due process” in this field has largely lapsed during the 
past ten years, according to the Political Science Review 
symposium, so that state as well as national regulation of 
economic activities has been subjected to less judicial inter- 
ference. In this connection Professor Harris comments: 
“Strict application of the principles that the Court is not 
concerned with the wisdom of legislation or the need for 
it and that the police power, which often impairs property 
rights, is one of the least limitable of governmental 
powers, has contributed to further emaciation of substan- 
tive due process.”® The right of a state to tax corpora- 
tions resident outside the state but doing business within 
it and the freedom of both federal and state rate-making 
bodies have been more broadly interpreted in recent de- 
cisions. 


The Obligation of Contracts 


It is notable also that recent Court decisions have ex- 
panded state powers by interpreting more loosely the con- 
stitutional provision that “‘no state shall... pass any... 
law impairing the obligation of contracts” (Art. I, Sec. 
10, par. 1). The more flexible interpretation dates back 
to 1934 when the Minnesota Mortgage Moratorium Act 
was upheld by a 5-4 vote. The issue was: In a time of 


5 Edward S. Corwin, The Constitution and What It Means To- 
day. Princeton University Press, 1946 edition. 


6 Robert J. Harris, American Political Science Review, Febru- 
ary 1948, 
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emergency can a state statute permit the courts to delay 
the foreclosure of a real-estate mortgage and to allow the 
mortgagor to retain possession of the mortgaged property 
on payment of a reasonable rental? This was one of many 
state laws passed during the depression to delay fore- 
closure of mortgages. We go back of the 1937-47 period 
to this 1934 decision (Home Building and Loan Associa- 
tion v. Blaisdell), because it represents an earlier majority 
(before any Roosevelt appointments) beginning to adapt 
interpretation to exigent realities. 

The four dissenting justices, in an opinion delivered 
by Sutherland, held that the constitutional prohibition 
“was framed and adopted with the specific and studied 
purpose of preventing legislation designed to relieve 
debtors especially in time of financial distress.” It was 
a time (1787) when state legislation interfering on behalf 
of debtors “had been used to such an excess by the state 
legislatures as to break in upon the ordinary intercourse 
of society and destroy all confidence between man and 
man... to threaten the existence of credit . . . to sap the 
morals of the people and destroy the sanctity of private 
faith. .. . The attempt by legislative devices to shift the 
misfortune of the debtor to the shoulders of the creditor 
without coming into conflict with the contract impairment 
clause has been persistent and oft-repeated.” 

The meaning of a constitutional provision, Sutherland 
maintained, “is changeless,” for otherwise the Court would 
be ‘the mere reflex of the popular opinion or passion of the 
day.” A new interpretation cannot be given to the Con- 
stitution “simply because it appears ill adapted to a new 
state of things.” The provisions of the Constitution 
must be upheld even “when they pinch.” The remedy is 
by constitutional amendment. ‘Policy and humanity are 
dangerous guides in the discussion of a legal proposition.” 

Chief Justice Hughes, however, in rendering the de- 
cision of the majority of the Court, held that this provision 
of the Constitution did not prohibit a state from legislating 
in its own interest, though the effect might be to afford 
some relief to debtors; that the conclusion was unwar- 
ranted that the founders would not in 1934—even if they 
did not in 1787—have recognized a sufficient public interest 
to justify the Minnesota statute ; and that the decision was 
in accord with the essential content and spirit of the Con- 
stitution. He declared that it was “within the range of the 
reserved power of the state to protect the vital interests 
of the community,” and that “this principle of harmon- 
izing the constitutional prohibition with the necessary 
residuum of state power has had progressive recognition 
in the decisions of the Court.” 

Civil Liberties 

Congress shall make no law respecting the establishment of re- 
ligion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 


peaceably to assemble, and to petition the government for a re- 
dress of grievances. [First Amendment.] 


... Nor shall any person . . . be deprived of life, liberty, or 
property without due process of law; nor shall private property be 
taken for public use without just compensation. [Fifth Amend- 
ment. } 


In all criminal prosecutions the accused shall enjoy the right 
to a speedy and public trial by an impartial jury . . . and to be in- 
formed of the nature and cause of his accusation; to be confronted 
with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of 
counsel in his defense. [Sixth Amendment.] 


No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; or shall 
any state deprive any person of life, liberty, or property without 
due process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws. [Fourteenth Amendment.]} 
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The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account 
of race, color, or previous condition of servitude. [Fifteenth 
Amendment. ] 


‘The first ten amendments, known as the Bill of Rights, 
were restrictions on the federal government and_ its 
agencies only. The Fourteenth Amendment (1868) 
prohibited the states also from violating some of the same 
guaranties. The prohibition contained in the Fifteenth 
Amendment applied to both federal and state governments. 
It should be noted that all the liberties of “persons” 
guaranteed in the Bill of Rights were not specifically in- 
cluded in the Fourteenth and Fifteenth Amendments ; but 
the Fourteenth Amendment as interpreted brought acts 
of state and local governments affecting the rights of all 
“persons,” natural and artificial, individual and corporate, 
within the range of federal jurisdiction. 

(a) Freedom of Speech, Press and Association 

According to Professor Cushman, in the d.P.S.R. 
symposium, the four great liberties of religion, speech, 
press, and assembly have been invested with increased im- 
portance in decisions of the Court during the past ten 
years, in that (1) “the usual presumption of constitu- 
tionality will not attach to a statute which on its face ap- 
pears to abridge any of them,” and (2) a legislative re- 
striction on any of them will have to be justified by show- 
ing the existence of a “clear and present danger.” 


The power of judges to convict for contempt of court 
was restricted in several decisions, where freedom of the 
press or freedom of speech was an issue and the Court 
found no “clear and present danger” to the administration 
of justice. Statutes which made all picketing unlawful 
were held void, but injunctions against picketing when 
“enmeshed with contemporaneously violent conduct” 
were sustained. An order of the Postmaster General to 
deprive a magazine of second-class mail privileges, under 
a statute giving him such apparent authority, was set aside. 
A “rider” attached by Congress to an appropriation bill 
provided that none of the appropriation could be used for 
paying the salaries of three federal officers one of its com- 
mittees disliked; the Court declared this rider void, as a 
“bill of attainder” forbidden by Article I, Section 9, par. 3. 


On the other hand, the restriction on freedom of speech 
and press imposed on federal employes by the Hatch Act 
was upheld by the Court. And a federal administrative 
officer was sustained in dismissal of a subordinate on ac- 
count of “reasonable doubt” of his loyalty, on the ground 
that he had complete discretion in the matter. No con- 
stitutional right to government employment was recog- 
nized. 


The Court overruled a move to deport a labor leader 
because of alleged Communist affiliation, on the ground 
that it had not been proved that he had cooperated with 
any communist organization in unlawful activities. And 
in decisions involving denaturalization proceedings it was 
ruled that in each individual case it must be proved by 
“clear, unequivocal, and convincing” evidence that citizen- 
ship had been illegally procured. During World War II, 
while few prosecutions were brought for disloyal speeches 
or publications (in contrast with the record in World War 
I), the Court’s decision in setting aside one conviction 
under the Espionage Act of 1917 was significant as a 
departure from precedents set in similar cases in or fol- 
lowing the previous war. No “clear or present danger” 
to the national security, it was ruled, had been shown. 


In three decisions in 1937, 1945, and 1946, the Court 
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made a sharp distinction between constitutional “freedom 
of the press” and freedom of newspaper publishers from 
government economic regulations, as in matters of labor 
relations or monopolistic restraint of trade. As engaged 
in commerce, they were ruled not exempt from such regu- 
lation. In two of these cases the Associated Press was 
involved ; in the third, an Oklahoma newspaper. 


(b) Freedom of Religion 


The sect called “‘Jehovah’s Witnesses” brought to the 
Supreme Court in 1940-46 twenty-five cases involving re- 
ligious liberty (some of them also involving freedom of 
the press). These cases led to sharp controversies among 
the justices, also differences of opinion among unofficial 
legal authorities on the decisions rendered. 


Professor Cushman, for example, writes: “We owe a 
debt of gratitude to the Jehovah’s Witnesses, whose fana- 
tical resistance to even the mildest government regulation 
has brought to the Supreme Court .. . cases in which the 
constitutional law of religious liberty has been estab- 
lished.” Professor Corwin, an equally eminent authority, 
believes that the results of the efforts of the Court in recent 
years “to spread a protecting wing” over religious freedom 
cannot be said to be “characterized by self-consistency, 
stability, or a conspicuous adherence to common sense. 
... The Court, one suspects, has not thought its problem 
quite through. ... The perils against which the Court has 
been protecting religious liberty since 1940 seem to be 
rather fanciful for the most part.” 


“The Court established on a broad basis,” according 
to Cushman, “the right to distribute religious literature 
on the streets and in public places, without securing the 
prior permission of any public officer, the right to accost 
people on the streets and play phonograph records for 
purposes of religious propaganda, the right to go from 
house to house ringing doorbells in the same cause, and 
the right to circulate religious literature in a company- 
owned town or in a Federal Housing Authority project 
without the permission of the owners.” The use of streets 
for parades for religious purposes, however, could be sub- 
jected to a reasonable nondiscriminatory fee, and a state 
child-labor law could be enforced against allowing children 
to sell religious literature on the streets. Dissenting from 
one of these decisions, Justice Jackson is reported by 
Corwin as “sensibly suggesting that the Court ought to 
ask itself what would be the effect if the right given these 
Witnesses should be exercised by all sects and denomina- 
tions.” 


In the cases concerning the refusal of children in the 
families of this sect to take the flag salute, in the states 
that required it in schools, there was a notable shift of 
opinion, In 1937-38 this requirement was summarily up- 
held because no “substantial federal question” was in- 
volved. Ina 1940 case the requirement was again upheld, 
8-1 with some recognition of both sides of the issue. Stone 
was the dissenter. In 1942 three other justices (Black, 
Douglas, Murphy), in an obiter dictum in an opinion in 
a case of a different type, remarked that their previous 
view of the flag-salute requirement had changed. In 1943 
another flag-salute requirement case came before the 
Court, which now included Jackson and Rutledge in place 
of Hughes and McReynolds, and the requirement was 
ruled unconstitutional by a division of 6-3 (Reed, Frank- 
furter, and Roberts being the dissenters). 


A case that came before the Court twice, in 1944 and 9 
1946, involved use of the mails to solicit funds for the 
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“I Am” enterprise of the Ballard family, who asserted 
that they had divinely bestowed power to cure and had 
special communication with Jesus, St. Germain, and others 
whom they called “ascended masters.” The case was 
disposed of both times on issues other than the truth or 
falsity of the defendants’ beliefs ; the sincerity of the pro- 
fessed beliefs, however, had been an issue in the trial. 
The conviction in a district court was finally reversed in 
a 6-3 decision. We quote some statements from conflict- 
ing opinions. Jackson: “The price of freedom of religion 
or of speech or of the press is that we must put up with, 
and even pay for, a good deal of rubbish.” Douglas: 
“Many take their gospel from the New Testament; but 
it would hardly be supposed that they could be tried before 
a jury charged with the duty of determining whether 
those teachings contained false representations. ... Even 
the most regular religious teachers are sometimes accused 
of taking their orthodoxy with a grain of salt.” Stone: 
“Freedom of thought and worship does not include free- 
dom to make money by making knowingly false state- 
ments about one’s religious experiences.” Frankfurter: 
“Persons can be prosecuted for the fraudulent procure- 
ment of money on false representations as to their beliefs.” 


The denial of naturalization to conscientious objectors 
to military service had been confirmed by the Court in the 
Schwimmer, Macintosh, and Bland cases in 1929 and 
1931 (Holmes dissenting). These decisions were express- 
ly overruled in the case of a Seventh-Day Adventist 
(Girouard) who in applying for naturalization had ex- 
pressed unwillingness to bear arms but willingness to per- 
form non-combatant service in wartime. A 1942 statute 
of Congress was cited under which a conscientious ob- 
jector to combatant service who had served as a non- 
combatant could take the regular oath and be admitted 
to citizenship, and the Court ruled that the oath must be 
construed likewise for all applicants. In the 6-3 decision 
the Chief Justice (Stone) remarked: “The victory for 
freedom of thought recorded in our Bill of Rights recog- 
nizes that in the domain of conscience there is a moral 
power higher than the state.” 


The recent cases decided by the Court which confirmed 
the New Jersey statute authorizing payment of public 
funds for the costs of transporting children to all schools 
not operated for profit and condemned the Champaign 
(Ill.) plan of weekday religious education have been com- 
mented on in earlier issues of INFORMATION SERVICE. 


(c) Civil Liberty vs. Military Authority 


The Court has allowed the suspension of “due process” 
of law in some cases arising during the war where it 
held that public security was involved. In one case it 
sanctioned discriminatory curfew regulations enforced 
against Japanese-American civilians on the Pacific Coast ; 
in another, it sanctioned, on the same ground of military 
necessity, the forcible evacuation of all Japanese-American 
citizens from the West Coast areas and the internment of 
them in relocation centers. There were, however, strong 
dissents from these decisions. 


“Where, as they did here,” said the Court in one of 
these cases, “the conditions call for the exercise of judg- 
ment and discretion and for the choice of means by those 
branches of the government on which the Constitution has 
placed the responsibility of war-making, it is not for any 
court to sit in review of the wisdom of their action or 
substitute its judgment for theirs.” 


In another case, however, the Court decided that once 
the loyalty of one of the Japanese-American internees had 
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been established he was constitutionally entitled to imme- 
diate release. And in a case involving the two-year mili- 
tary government of the territory of Hawaii, when even 
jurisdiction over non-military crimes was taken over by 
the Army, the Court ruled that the Army had exceeded 
its authority. 


(d) Racial Discrimination 


The Court has rendered in the past ten years several 
important decisions that represent marked gains in the 
efforts of Negroes to secure equality of civil rights. 


These include cases involving segregation. The doc- 
trine established by the Court in 1896, that segregation of 
races does not deny equal protection if accommodations 
are substantially equal, has not been overruled, but the 
application of it has been sharpened and altered. 


In segregation for educational purposes, the Court ruled 
in 1938 that states must provide facilities that are in 
reality essentially equal. The state of Missouri, it was 
held, must either admit to its state-supported law school 
a Negro who wished and was qualified to study law, or 
provide a separate and adequate law school for Negroes. 
The payment of tuition by the state for Negro students 
in law schools of other states was held not to meet the re- 
quirement of equal protection. In 1940 the Supreme 
Court refused to review and thereby confirmed a de- 
cision of a lower federal court that a Virginia city must 
pay Negro and white teachers equal wages for equal 
work. 


A farther-reaching decision concerning segregation was 
handed down by the Supreme Court in May 1948. It in- 
volved two cases appealed from decisions of the Supreme 
Courts of the states of Missouri and Michigan. They in- 
volved restrictive covenants entered into by private prop- 
erty owners for the purpose of excluding Negroes from 
the ownership or occupancy of real property in the areas 
covered by the agreements, which were certain residential 
sections in St. Louis and Detroit respectively. Enforce- 
ment of these restrictions had been ordered by the 
Supreme Court of the state in each case. 

The United States Supreme Court reversed these de- 
cisions unanimously—three justices, however, not taking 
part. The Chief Justice (Vinson) rendered the decision. 
It noted that previous unanimous decisions of the Court 
in 1917, 1927, and 1930 had declared that state statutes 
or local ordinances imposing racial discriminations on the 
sale or occupancy of real property were violations of the 
Fourteenth Amendment. In the present cases, the opinion 
added “that the action of state courts and of judicial 
officers in their official capacities is to be regarded as 
action of the state within the meaning of the Fourteenth 
Amendment . . . has long been established by decisions of 
this Court. State action refers to exertions of state power 
in all forms. And when the effect of that action is to 
deny rights subject to the protection of the Fourteenth 
Amendment, it is the obligation of this Court to enforce 
the constitutional commands. In these cases the 
states have acted to deny petitioners the equal protection 
of the laws guaranteed by the Fourteenth Amendment.” 

The present status of restrictive covenants, therefore, 
is that they are not enforceable in either federal or state 
courts if they involve racial discrimination. 

In 1941, in the case of a Negro congressman who had 
been refused equal accommodation in an interstate train 
trip, the Court ordered the Interstate Commerce Com- 
mission to see that inequality of treatment of races in 
this respect was discontinued. And in 1946 it declared 
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unconstitutional a Virginia statute requiring the segrega- 
tion of Negroes and whites on interstate buses within the 
state—this because of interference with interstate com- 
merce, over which Congress alone had jurisdiction. 

In 1944 the Court attacked racial discrimination long 
practiced by labor unions by denying the railroad brother- 
hoods the right to bargain collectively as representatives 
of their entire respective crafts, under the Railway Labor 
Act, as long as they practiced racial discrimination among 
their members. Negroes had not been allowed to par- 
ticipate in the collective bargaining process, and the con- 
tracts made had discriminated against them. In another 
case (1945) an association of federal postal clerks was 
denied immunity from a New York State statute for- 
bidding racial discrimination by labor organizations— 
though postal service is, of course, interstate commerce. 

The systematic exclusion of Negroes from jury panels 
was used as a reason for setting aside convictions of 
Negroes in a number of cases, following a rule laid down 
by the Court in 1935. 

A basically important decision was rendered by the 
Court in 1944, outlawing the white primary election in 
Texas and declaring a primary election to be a vital and 
integral part of the electoral process in the state, subject 
therefore to the restriction imposed in the Fourteenth 
and lifteenth Amendments. 


Two Recent Views of the Supreme Court 


During the last six terms of the Court, according to 
Professor Pritchett of the University of Chicago in the 
American Political Science Review symposium, “probably 
the most significant divisions of opinion have occurred in 
cases involving civil liberties, rights of criminal defend- 
ants, federal regulatory action, employer-employe con- 
troversies, anti-monopoly issues, and state taxation and 
regulation problems.” ‘These represent a majority of the 
disputed decisions and show the clearest pattern of 
division ainong the members. 


It is suggested that “on these questions of public policy 
the justices have conflicting preferences and vote as they 
do in order to promote the policies in which they believe” 
and that “attitudes on civil liberties, labor, monopoly, 
and the like are the primary values in terms of which the 
justices have made their decisions. The strongest sup- 
port for this view lies in the fact that these attitudes have 
been shown to be interrelated, so that a justice who votes 
more often than the Court majority to protect civil liber- 
ties is also more ardent in opposing monopolies, and so 
on. Thus individual judicial positions appear to be related 
to general underlying patterns of opinion, which can be 
described as liberal or conservative, since these are the 
labels commonly applied to designate opposing patterns of 
preference on public policy issues.” 

Mr. Pritchett’s analysis of all non-unanimous decisions, 
reported in the article mentioned, indicates to him that 
though the Court “has shifted much farther to the left 
... the basic pattern of division, though expressing itself 
in new kinds of issues and badly complicated by the pres- 
ence oi contrasting values, is still between conflicting 
systems of preferences on matters of social and economic 
policies. 

“There can be no question that all the justices are im- 
pelled, more or less often, to arrive at results in their 
decisions which they would never reach if they had the 
freedom of legislative choice. But the range of discre- 
tion which is available to a member of the Court is quite 
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wide enough to permit his personal values to exercise a 
controlling influence in a considerable proportion of his 
decisions, and evidence is lacking, despite protestations 
to the contrary, that any justice has been able to avoid 
writing his personal protestations into law.” 


Professor Arthur W. MacMahon of Columbia Univer- 
sity, in his presidential address previously cited, remarked 
that the Supreme Court in recent years has been ‘“‘clear- 
ing the way for substantive action” while “reshaping the 
constitutional guarantees as restrictions on the way things 
are done, not on what may be done. This momentous 
doctrinal development has already transformed the Four- 
teenth Amendment, absorbing in it the prohibitions of the 
First... . The utility of this viewpoint is to fortify the 
tendency to keep and strengthen the Constitution as a 
system of dikes, as it were, while abandoning the effort to 
throw it like a dam across the stream of popular will. The 
shift of emphasis ... is profoundly hopeful for the per- 
petuation of constitutional government. River channels 
can be diked against disastrous overflows; freshets in 
their numerous headwaters can be detained or diverted. 
But the main flow cannot be stopped by any practicable 
means. If it could be arrested, the damage from the 
backward flooding would be incalculable, the inevitable 
break catastrophic.” 


Politics in Court Appointments 


Do “politics” enter into the appointment and confirma- 
tion of justices of the Supreme Court? This question is 
often asked with respect to party affiliations of an ap- 
pointee, but also with respect to the attitude that may be 
expected of him on current or prospective issues that will 
be involved in cases coming before the Court for decision. 


On the latter point, it would be unrealistic to minimize 
this consideration. Without going back to the appointments 
of President John Adams, who left his successor a Feder- 
alist judiciary, we may mention two or three later ex- 
amples. 


When President Lincoln was considering the appoint- 
ment of a Chief Justice to succeed Taney, he wrote: “We 
wish for a Chief Justice who will sustain what has been 
done in regard to emancipation and the legal tenders [the 
issue of the ‘greenback’ currency issue]. We cannot ask 
a man what he will do, and, if we should and he should 
answer us, we should despise him for it. Therefore we 
must take a man whose opinions are known.” 


The appointment of Chase as Chief Justice was not 
enough, however, for in 1870 the Court (4-3) held the 
Legal Tender Act invalid. So the number of justices was 
increased by Congress from 7 to 9, and President Grant 
appointed two new justices whose votes were enough to 
overrule the previous decision. Incidentally the number 
of justices has been changed six times by Congress. It 
had been reduced from ten to seven after Lincoln’s death 
to prevent President Johnson from making appointments 
to fill any vacancies. 


President Theodore Roosevelt is quoted in connection 
with his appointment of Justice Holmes: “Now I should 
like to know that Judge Holmes [then on the Supreme 
Court of Massachusetts] was in entire sympathy with our 
views. ... I should hold myself as guilty of an irreparable 
wrong to the nation if I should put in his [Justice Gray, 
deceased] place any man who was not absolutely sane and 
sound on the great national policies for which we stand 
in public life.” 
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